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Please find enclosed copy of correspondence from Todd Adams dated March 27, 1998
which forwards the Complaint and Consent Judgment in the referenced matter. The Consent
Judgment was entered and therefore became effective on March 16, 1998.

If you have any questions or comments, please do not hesitate to contact me.
Very truly yours,
DYKEMA GOSSETT PLLC
David L. Tripp Z;//@
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

Recaived T LSV 1998

300 S. WASHINGTON SQ. SurTe 315
LANSING, MICHIGAN 48913

JOE D. SUTTON
Depury Attorney General

FRANK J. KELLEY
ATTORNEY GENERAL

March 27, 1998

Jeffrey N. Braun David L. Tripp

Office of General Counsel Dykema Gossett

General Motors Corporation 400 Renaissance Center
- 3031 West Grand Boulevard - Detroit, MI 48243-1668

P.O. Box 33122

Detroit, Michigan 48232

Katie Moertl
Environmental Counsel
Waste Management, Inc.
3003 Butterfield Road
Oak Brook, IL 60521

Dear Counsel:

RE: Kelley, et al v General Motors Corporation, et al
Saginaw County Circuit Court
Docket No. 98 22686 CE 2

Enclosed herewith please find true copies of the Complaint and Consent
Judgment recently filed in the above referenced matter. B

Very truly yours,
' @M /
df@t é e g

Todd B. Adams (P36819)
Assistant Attorney General
Natural Resources Division
Telephone: 517/373-7540

TBA/sjb

Enc.

c Alan Brouillet
Larry Elmleaf

6/cases/98ag/9852160/1t.counsel




STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF SAGINAW

FRANK J. KELLEY, Attorney General of the
State of Michigan, ex rel, MICHIGAN
DEPARTMENT OF ENVIRONMENTAL
QUALITY, and RUSSELL J. HARDING,
Director of the Michigan Department of
Environmental Quality,

Plaintiffs,
, 5 -
v File No: %ﬁ 22656 aE=&-
Hon.
1y
GENERAL MOTORS CORPORATION, a rowert L Yinoomored
Delaware Corporation, and WASTE (P15339)

MANAGEMENT, INC.

Defendants,

Todd B. Adams (P36819)
Natural Resources Division
Assistant Attorney General
Attorney for Plaintiffs _
8th Floor Mason Building S Tt
P.O. Box 30028 o ’
Lansing, MI 48909 -
Telephone: (517) 373-7540

A civil action between these parties and other parties
arising out of some of the transactions or occurrences
alleged in the complaint has been previously filed in the
30th Circuit Court, where it was given docket number 94-

77853-CE and was assigned to the Honorable Lawrence M.
Glazer. '

COMPLAINT

Plaintiffs, Frank J. Kelley, Attorney General of the State of Michigan, ex rel,
the Michigan Department of Environmental Quality (MDEQ), and Russell J.




Harding, Director of the MDEQ), by their attorneys, Frank J, Kelley, Attorney General
of the State of Michigan, and Todd B. Adams, Assistant Attorney General, complain

as follows:

STATEMENT OF THE CASE

1. This is a civil action for injunctive and monetary relief to abate and
- remedy past illegal releases of hazardous substances into the environment from the
General Motors Saginaw Plant and associated property located at at 77 W. Center St.

in Saginaw, Michigan.

2. Plaintiffs seek a permanent injunction requiring Defendants to undertake
Interim Response actions, fully assessing the extent of soj] and groundwater
contamination at and emanating from this site through the coinplete performance
~ of a Remedial Investigation/ Feasibility Study (R1/ FS) and submit a Remedial
Action Plan (RAP) to the MDEQ.

3. Plaintiffs seek recovery of past response acti\}ity costs incurred by the State.

4. Plaintiffs' claims are based on Part 201 of the Natural Resources and

Environmental Protection Act (NREPA), 1994 PA 451, as amended, MCL 324.20101 et

\

s€q.

JURISDICTION AND VENUE

5. This Court has jurisdiction in this matter pursuant to MCL 324.20137 and

MCL 324.3115.
' - 2 -




6. Venue is proper in this Court pursuant to MCL 324.20138(2).

PARTIES

PLAINTIFES

7. Plaintiff Frank J. Kelley is the Attorney General of the State of Michigan.
The Attorney General possesses both statutory and common law powers to bring
this action on behalf of the people of the State of Michigan and its governmental

agencies.

8. Plaintiff MDEQ is a principal department within the Executive Branch of
the State of Michigan pursuant of Executive Order 1995-18. Statutory authority,
powers, duties, functions and responsibilities previously vested in the Michigan
Department of Natural Resources (MDNR) pursuant to Part 201 of the NREPA are :
now vested in the MDEQ pursuant to Executive Order 1995-18.

9. Plaintiff Russell J. Harding is the Director of the MDEQ, the state agency
mandated to provide for the protection of the natural resources of the state from
pollution, impairment, and destruction. 1929 PA 17, MCL 324.101, MCL 324301,
MCL 324.501; Executive Orders 1973-2, 1976-8, and 1995-18.8.

DEFENDANTS

10. Defendant General Motors Corporation (GM) is a Delaware Corporation

with its principal offices at 3044 West Grand Boulevard, Detroit, Michigan.
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11. Defendant W_aste Management, Inc. (WMI) is a corporation with its
principal offices at 3003 Butterfield Road, Oak Brook, Illinois. It includes but is not
limited to: Hartley & Hartley, Inc., City Disposal Company, SCA Services, Inc., SCA
Services of Michigan, Inc., Waste Management of Michigan, Inc.,, Michigan Landfill
Holdings, Inc., and SC Holdings, Inc.,

GENERAL ALLEGATIONS

12. The GM Powertrain Division Saginaw Malleable Iron Facility (GM
Saginaw Plant) is located at 77 W. Center St. in Saginaw, Michigan. The GM
Saginaw Plant is just downstream of the confluence of the Tittabawassee and the
Shiawassee Rivers, where they combine to form the Saginaw River. The Saginaw
River borders the site to the east. The Tittabawassee River flows State owned
property approximately 1/8 mile south of the GM Saginaw Plant. Immediately
adjacent to the GM Saginaw Plant foundry building is the GM Saginaw Steering
Gear Plant 2. The GM Saginaw Plant manuafacturing facility is approximately 1.1

million square feet in size and occupies the northwestern portion of the property.

13. The GM Saginaw Plant was built on 52 acres of lowland area in 1917.
Expansion of manufacturing facilities and operations has continued until today.
The manufacturing plant has produced automotive parts by casting and finishing
_ malleable iron, a ferrous alloy. The plant has produced differential carriers, wheel

hubs, mounting brackets, light duty gears, steering housings, and bearing caps.

14. The GM Saginaw Plant property also contains two settling ponds located

near the middle and the east of the property, four landfills, and an illegal drum
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disposal site. The four landfllls are: 1) GM-Malleable Type III, con51st1ng mostly of
foundry sand, closed 1984; 2) GM-Malleable Type III, consisting mostly of foundry
sand, closed 1990; 3) Green Point, Type II, closed; and 4) GM Green Point landfill,
under construction in 1987. The State has never approved the operation of the last

landfill.

15. The closed Green Point Type II was a sanitary landfill that illegally
received liquid industrial waste and contains an illegal drum disposal area. On
information and belief, GM was a generator, transporter, and disposer of hazardous
waste in some of the illegal disposal practices at the landfill. GM now owns both the
sanitary landfill and the illegal drum disposal area. An individual, Rubin Schultz, -
previously owned the area containing the landfill and the illegal drum disposal

area.

16. SCA Corporation operated the Green Point Landfill from approximately |
1976 to 1978. WMI acquired SCA Corporation.

17. The history of PCB usage at the GM Saginaw Plantt is extensive. In the
early 1980s, the GM Saginaw Plant used Saginaw City water for most of its
manufacturing. In 1981, the plant was the largest user of city water, averaging 2.91
million gallons per day (mgd). Saginaw R1ver water was also used in some
. manufacturing processes, though to a much lesser extent. Saginaw River water was
pumped into the settling ponds; water drawn from the secondary settling pond was
used for cooling or aerial dust settling, returned to the primary settling, and thus

recycled througﬂ the system.




18. In 1985, GM stated in an NPDES permit application that the GM Saginaw
Plant contained 205,000 i:ounds of stored PCBs on-site, and that PCB discharges from
the plant were as high as 0.20 Hg/L and averaged 0.12 Hg/L. GM also estimated a
discharge of 50,000 gallons/ day and that the PCB loading was 0.022 Ibs/ day. This
daily discharge estimate was very low. Detectable levels of PCBs have consistently
been found along the Saginaw River near the settling pond including in 1994 and
1995. Based on investigations conducted by GM in 1994 and 1995, PCB contaminated
groundwater is venting to the Saginaw River in levels injurious to the
environment and natural resources of the State of Michgan. GM has never réceived

a permit for its groundwater discharge.

19. In 1982, all effluents from the GM Saginaw Plant were discharged to the
Saginaw WWTP. GM discharged effluent from the GM Saginaw Plant through
CFD-QI to the Saginaw WWTP. GM may also have discharged effluent from the
GM Saginaw Plant through CFD-02 to the Saginaw WWTP, although the dischargé
through CFD-02 may have been partially or entirely from Saginaw Steering Gear
Plant #2.

20. Since the GM Saginaw Plant effluent discharges to the Saginaw WWTP
and not to the Saginaw River, relatively few samples have been analyzed for
effluent PCBs at the plant. Some elevated PCB concentrations were contained in the
. effluent between 1984 and 1990. The two outf;Hs from the plant (CFD 01 and CFD
02) are rhost likely for city water used for cooling and cleaning purposes and for
overflow from the settling ponds, respectively. PCBs have been detected in both
outfalls, at concéntrations ranging from 1.4 to 2.5 tg/L in CFD 01, and 0.21 to 0.94
pg/L at CFD 02. There was no NPDES or IPP permit for these discharges.
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21. Contaminatioﬁ at the GM Saginaw Plant has not been adequately
characterized. Including data from the most recent investigation efforts conducted
by GM, hazardous substances have contaminated most of the facility. Heaviest
contamination is around and underneath eht manufacturing facility, in the drum
disposal area, and at or near the Green Point Landfill. In addition, GM verified that
PCB contaminated groundwater is venting directly into the Saginaw River at levels

injurious to the environment and natural resources of the State of Michigan.

22. Flooding in 1986 revealed the Green Point illegal drum disposal area. The
illegal drum disposal area covers approximately 10 acres. Some 339 drums with
non-hazardous waste have been removed from the area. Most of the testing at the
drum site showed undetectable levels of PCBs. However, one drum was found to
have 15 mg/kg PCB. In addition, several soil samples from a "Hill" area and from
| backhoed ditches contained PCBs, with concentrations as high as 11.9, 104, 7.7, and ;

7.2mg/kg.

23. The flat terrain on the property south of thé manufacturing area has
resulted in several areas of pooled water. PCBs have been found in some of this:
standiﬁg water near the Green Point Landfill. Concentrations as high as 4.0 pug/L as
Al242 and 4.7 ug/L as A1248 were detected. \_

24. The MDNR founa detectable levels of PCBs in seven different wells in
1987; the 1988 sampling confirmed detectable PCB concentrations in three of those
wells, plus three other wells. Most of the reported concentrations in 1988 were

between 0.2 and 1.0 pig/L; one well analyzed by GM'’s contractor contained 2.1 ug/L
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total PCBs (A1242 + A1254), and one sample analyzed by MDNR contained 4.0 ug/L
Al248. Samples were as“high as 8.6 and 5.0 pg/L in the 1987 sampling.

25. Data collected in 1988 confirm that PCBs have contaminated some of this
standing water, though not consistently at concentrations as elevated as those
measured in 1987. One of the sample points containing 4.0 pg/L A1242 and 1.5 ug/L
Al254 in 1987 was found to have 2.8 ug/L as A1248 in 1988 Similarly, the MDNR
found 2.2 pg /L A1242 and 0.85 ug/L Al254 at a standing water site in 1987; GM’s
contractor found 4.7 ug/L A1248 at the same site in 1988. Despite the inconsis.tencies
in data collection and reported Aroclor mixtures, 2.8 ug/L and 4.7 pg/L are still

highly elevated concentrations of PCBs.

26. In addition, investigations have found high levels of heavy metals,
volatile organic compounds, and other contaminants at various places and at

various times at the GM Saginaw Plant.

COUNT I
PART 201

27 Paragraphs 1 through 26 are realleged and incorporated by reference.
28. MCL 324.20126(1) provides that:

(1) Notwithstanding any other provision or rule of law
and except as provided in subsections (2), (3), (4) and (5)
and section 20128, the following persons are liable under
this part:




(a) The owner or operator of the facility if the owner or
operator is responsible for an activity causing a release
or threat of release.

(b) The owner or operator of the facility at

the time of disposal of a hazardous substance if the
owner or operator is responsible for an activity causing
a release or threat of release.

(d) A person who by contract, agreement, or otherwise
arranged for disposal or treatment, or arranged with a
transporter for transport for disposal or treatment, of a
hazardous substance owned or possessed by the person,
by any other person, at a facility owned or operated by
another person and containing the hazardous
substance. :

(e) A person who accepts or accepted any hazardous
substance for transport to a facility selected by that
person.

- 29. MCL 324.20126a provides that a responsible person is liable for:

(I)(a) All cosfs of response activity lawfully incurred
by the state relating to the selection and implementation
of response activity promulgated under this part.

(2) The costs of response activity recoverable under

subsection (1) shall also include all of the following:
\

(a) All costs of response activity reasonably incurred by
the state prior to the promulgation of rules relating to
the selection and implementation of response activity
promulgated under this part . . . .

30. The GM Saginaw Plant is a "facility” as that term is defined in MCL 324
- 20101(D).
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31. PCBs, volatile organic compounds, heavy metals, and other contaminants
found in the soils and groundwater located at the at the GM Saginaw Plant are

"hazardous substances" within the meaning of MCL 324.20101(q).

32. There were and are "releases" or "threatened releases" of hazardous
substances from the GM Saginaw Plant within the meaning of MCL 324.20101(y)
&(£f), respectively.

33. As a result of these releases or threatened releases, Plaintiffs have
“lawfully” and "reasonably" incurred response activity costs within the meaning of -

MCL 324.20126a.

34. GM and WMI are "person[s]" within the meaning of Part 201 of NREPA.
Defendant GM is the current owner and operator of the GM Saginaw Plant. SCA
Corporation, now a part of WMI, was an opérator of the Greenpoint Landfill at the

time of disposal and releases of hazardous substances.

35. Defendants are strictly, jointly, and severally liable to Plaintiffs for all ~
response costs incurred by the State and for injunctive relief necessary to protect the
public health, safety, welfare and the environment, and all response activity costs

~ Incurred in the past by Plaintiffs.

36. The actual or threatened releases of hazardous substances at or from the
Facility may pose an imminent and substantial endangerment to the public health,

safety, welfare, or the environment within the meaning of MCL 324.20119 &
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20126a(6).

COUNT II
DECLARATORY JUDGMENT UNDER MERA FOR FUTURE RESPONSE COSTS

37. Paragraphs 1 through 36 are realleged and incorporated by reference.

38. An actual, substantial, legal controversy now exists between Plaintiffs and
Defendants, and Plaintiffs are entitled to a judicial declaration of their rights and
legal relations with Defendants. Plaintiffs are entitled to a declaratory judgment
pursuant to MCL 324.20137(1)(d) that Defendants are strictly, jointly, and severally
liable to Plaintiffs under MCL 324.20219(2), for future response activity costs to
oversee and undertake the design, construction, implementation, operation,

maintenance, and monitoring of the response activities at the site.

39. A declaratory judgment for recovery of future response activity costs and
damages is appropriate and in the public interest because .it will prevent the need for
multiple lawsuits as Plaintiffs incur future response costs and damages; will provide
a final resolution of the issues of liability for these costs and damages; and will

insure a prompt and effective response.

RELIEF REQUESTED

Plaintiffs respectfully request this Honorable Court to enter an Order

requiring Defendants:

A. To investigate soil and groundwater contamination at and emanating
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from the GM Saginaw Plant through the complete performance of a RI/FS and the

submission and implementation of an MDEQ approved Remedial Action Plan.

B. To jointly and severally pay all response activity costs incurred by

Plaintiffs, together with prejudgment interest.

C. Enter a declaratory judgment that the Defendants are jointly and severally
liable to reimburse Plaintiffs for all response costs to be incurred by the State in the

future.
D. Award Plaintiffs attorneys fees and all costs of this action.

E. Grant Plaintiffs any further relief as the Court finds appropriate and just.

Respectfully submitted,

FRANK J. KELLEY

Attorney General
wg . Q—OQ'Q/V'/VL-—-

Todd B. Adams P36819
Natural Resources Division
Assistant Attorhey General

Attorney for Plaintiffs

Dated: X Maceds 1998
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNEY GENERAL

300 S. WASHINGTON SQ.. SUITE 315
LANSING, MICHIGAN 48913

JOE D. SUTTON
Depury Attorney General

FRANK J. KELLEY
ATTORNEY GENERAL

March 27, 1998

Clerk of the Court

Saginaw County Circuit Court
111 S. Michigan Avenue
Saginaw, MI 48602

Dear Clerk:
RE: Kelléy, et al v General Motors, et al

Saginaw County Circuit Court
Docket No. 98 22686 CE-2

Enclosed for filing in the above referenced matter please find Proof of

Service.
Very truly yours, é @W :

Todd B. Adams

Assistant Attorney General
Natural Resources Division
300 South Washington Square
Knapps Office Centre #315
Lansing, MI 48913

Telephone: 517/373-7540

TBA/sjb
Enc.
6/cases/98ag/9852160/ltr.proof
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF SAGINAW

FRANKJ. KELLEY, Attorney General of the
State of Michigan, ex rel MICHIGAN
DEPARTMENT OF ENVIRONMENTAL
QUALITY, and RUSSELL J. HARDING,
Director of the Michigan Department
Environmental Quality,

Plaintiffs,

\4 File No. 98 22686-CE-2
Hon. Robert L. Kaczmarek

GENERAL MOTORS CORPORATION, a

Delaware Corporation and WASTE

MANAGEMENT, INC.

Defendants.

STATE OF MICHIGAN }
}1SS PROOQOF OF SERVICE

COUNTY OF INGHAM }

SUSAN BERTRAM, being first duly sworn, deposes and says that on March
27,1998, she did serve a copy of the Complaint and Consent Judgment filed in this

matter upon the following:

Jeffrey N. Braun David L. Tripp G
Office of General Counsel - Dykema Gossett

General Motors Corporation 400 Renaissance Center

3031 West Grand Boulevard Detroit, MI 48243-1668

P.O. Box 33122

Detroit, Michigan 48232

Katie Moertl
Environmental Counsel
Waste Management, Inc.
3003 Butterfield Road
Oak Brook, IL 60521

by enclosing same in a properly addressed and stamped envelope and depositing




same in the United States mail in Lansing, Michigan.

' ;'/ N %/\J

SUSAN BERTRAM

Subscribed and sworn to before me this
27th day of March, 1998.

Mary &le Tegels, Notyfublic
Eaton County, Michigéf, acting in
Ingham County, Michigan

My Commission Expires: August 29, 1999
6/cases/98ag/9852160/proof




STATE OF MICHIGAN
CIRCUIT COURT FOR SAGINAW COUNTY

FRANK J. KELLEY, Attorney General
of the State of Michigan, ex rel,

and MICHIGAN DEPARTMENT OF
ENVIRONMENTAL QUALITY,

Plaintiffs,

V.

GENERAL MOTORS CORPORATION,

a Delaware Corporation, and
WASTE MANAGEMENT, INC.
Defendants.

CASE N0, JF-28 65 6 - ae- 4

F7 A o, mp,-_nji_

ATy ATy
Honorable fwweii ., RS
(P15539)

A. Michael Leffler (P24254)
Todd B. Adams (P36819)
Assistant Attorneys General
Attorneys for Plaintiffs
Natural Resources Division
8th Floor Mason Building
P.O. Box 30028

Lansing, Ml 48909
Telephone: (517) 373-7780

Jeffrey Braun (P39452)

Mail Code: 482 112 149
General Motors Corporation
Legal Staff

3044 West Grand Boulevard
Detroit, Ml 48202
Telephone: (313) 556-2170

David Tripp (P31323)
Dykema Gossett PLLC
Attorneys for General Motors
. 400 Renaissance Center
Detroit, Ml 48243-1668
Telephoné:\ (313) 568-6748

\
Katie Moert!
Environmental Counsel -
Waste Management, Inc.
3003 Butterfield Road
Oak Brook, IL 60521
Telephone: (708) 572-2435




CONSENT JUDGMENT

The Plaintiffs are Frank J. Kelley, Attorney General of the State of Michigan, and

Michigan Department of Environmental Quality ("MDEQ").

The Defendants are General Motors Corﬁoration ("GM") and Waste Manaéement, fnc.
("WMI"), including, but not limited to- Hartley & Hartley, Inc., City Disposal Company,
SCA Services, Inc., SCA Services of Michigan, Inc., Waste Management of Michigan,
Inc., Michigan Landfill Holdings, Inc., and 'SC Holdings, Inc. GM's principal offices are
located at 3044 West Grand Boulevard, Detroit, Michigan. WMT's principal offices are

located at 3003 Butterfield Road, Oak Brook, lllinois.

The Cbnsent Judgment requires the completion of a remedial investigation/feasibility
study (RI/FS) to determine the vertical and horizontal extent of contamination including
any off-site migration, provides for the submission, approval and performance of a
remedial action plan (RAP), creates an enforceable and workable process for the
preparation and implementation of an approved RAP and the selected remedial act-ion
(RA) for the General Motors Corporation Saginaw Malleable Iron Facility in Saginaw,
Mic‘higa‘n (hereafter "Facility"), under the Natura\l Resources and Environmental
Protection Act, 1994 PA 451, as amended, MCL 324.101, et seq. ("NREPA"), including
Part 201 (Environmental Response), MCL 324.20101, et seq.("NREPA Part 201"), and

Part 111 (Hazardous Waste Management), MCL 324.11101 et seq.; ("NREPA Part




111") and Part 31 (Water Resources Protection), MCL 324.3101, et seq.("NREPA Part
31"). Defendants agreeﬂ not to contest (a) the authority or jurisdiction of the Courtto
enter this Consent Judgment including, without limitation, the jurisdiction of all of the
above-referenced bases for statutory authority over the matters addressed herein or,
(b) the terms or conditions set forth herein. The Consent Judgment does not address
any natural resource injuries which may have been caused by the alleged releases from

the GMM! site.

The entry of this Judgment by Defendants is neither an admission of liability with
respect to any issue dealt with in this Judgment nor is it an admission or denial of any

factual allegations or legal conclusions stated or implied herein.

The Parties agree, and the Court by entering this Judgment finds, that the response |
activities set forth herein are necessary to abate actual or threatened releases of
hazardous substances into the environment, to control potential future releases and to

protect public health, welfare, safety and the environment.

Before the taking of any testimony, and without this Consent Judgment constituting an
admission of any of the allegations in the Complaint or as evidence of the same, and

upon the consent of the Parties, by their attorneys,




IT IS ORDERED:

I. JURISDICTION

1.1 This Court has jurisdiction over the subject matter of this action pursuant to MCL
324.20137 and MCL 324.3115. This Court also has personal jurisdiction over the
Defendants. Defendants waive all objections and defenses that they may have to

jurisdiction of the Court or to venue in this Circuit.

1.2 The Court determines that the terms and conditions of this Consent Judgment are
reasonable, adequately resolve the environmental issues raised and properly protect
the interests of the people of the State of Michigan. The Court additionally determines
that the covenant not to sue provided by the Plaintiffs to Defendants under section X)_(V
of the Consent Judgment meets the requirements of Section 20132 of NREPA Part
201, MCL 324.20132, NREPA Part 111, NREPA Part 115 (Solid Waste Management),
MCL 324.11501 et seq., NREPA Part 31 and NREPA .Part 147 (PCB Compounds Act),

MCL 324.14701 et seq.

1.3 The Court shall retain jurisdiction over the Parties and subject matter of this action
to enforce this Consent Judgment and to resolve disputes arising under this Consent
Judgment, including those that may be necessary for its construction, execution or

implementation, subject to Section XXI.




ll. PARTIES BOUND

2.1 This Consent Judgment shall apply to and be binding upon Plaintiffs and
Defendants and their successors and assigns. No change or changes in the ownership
or corporate status of General Motors or WMI shall in any way alter Defendants'
responsibilities under this Consent Judgment. GM shall provide the MDEQ with written
notice prior to the transfer of ownership of part or all of the GMMI Saginaw Plant, and
shall also provide a copy of this Consent Judgment to any subsequent owners or
successors prior to the transfer of any ownership rights. Defendants shall comply with
the requirements of Section 20116 of NREPA Part 201, MCL 324.20116. Defendants"
shall provide a copy of this Consent Judgment to all contractors and consultants
retained to conduct any portion of the Response Activities performed pursuant to this
Consent Judgment, within fourteen (14) days after the effective date of this Consent |
Judgment or after the date of such retention. Defendants shall make available a coby
of this Consent Judgment for inspection by all subcontractors and laboratories retained |
to conduct any portion of the Response Activities performed pursuant to this Consent -
Judgment. Notwithstanding the terms of any contract, Defendants are responsible for
compliance with this Consent Judgment and for ensuring that their contractors,

subcontractors, laboratories, and consultants perform all work in conformance with the

terms and conditions of this Consent Judgment.




2.2 GM shall be jointly apd sevérally liable for the performance of the activities
specified in the Consent Judgment. WMI shall be jointly and severa‘lly liable along with
GM for the performance of the activities required by this Consent Judgment for the
Green Point Landfill and for any hazardous substances associated with or originating
from the Green Point Landfill. Both GM and WMI shall be jointly and severally liable for
penalties arising from violations of this Consent Judgment arising from releasés
attributable to them individually or from obligations placed on both of them mutually as
set forth above by the Consent Judgment. The signatories to this Consent Judgment

certify that they are authorized to execute and legally bind the parties they represent.

Ill. STATEMENT OF PURPOSE

3.1 In entering into the Consent Judgment, the mutual objectives of Plaintiffs and
Defendants are, in accordance with NREPA Part 201: (a) to complete the performance
of a Remedial Investigation (R) to determine the nature and extent of contamination
and any threat to the public health, safety, or welfare, or the environment caused by the
release or threatened release of hazardous substances, pollutants, or contaminants
from the Facility; (b) to conduct a Feasibility Study (FS) to determine and evaluate
alternatives for Remedial Action to prevent, mitigate, abate, or otherwise respond to or
remedy any release or threatened release of hazardous substances, pollutants, or
contaminants oryany discharge of injurious substances from the Facility; (c) to develop
detailed plans for implementing the selected Remedial Action through the preparation
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of an approved Remedial Action Plan (RAP); and (d) to remediate as required by law all
releases or threatened releases of hazardous substances, pollutants, or contaminants
or any discharge of injurious substances, through the implementation of the interim and

final remedial actions.

3.2 The activities conducted under this Consent Judgment are subject to approval by
the MDEQ and Defendants shall provide all appropriate necessary information for the
RI/FS, for the selection of a Remedial Action, for the development of the RAP,

and for the implementation of the interim or final remedial actions, that assure the
protection of the public health, safety, welfare or environment and attain a degree of
cleanup and control of hazardous substances that complies with all applicable or
relevant and appropriate requirements, rules, criteria, limitations, and standards of state

and federal environmental laws.

IV. DEFINITIONS

4.1 "Consent Judgment" means this Consent Judgment and any appendix hereto,
including any future madifications, and any reports, plans, specifications and schedules
required by the Consent Judgment which, upon approval of the MDEQ, shall be

incorporated .into.and are enforceable under this Consent Judgment.

4.2 "Defendants" means GM and WMI.




4.3 "Plaintiffs" means Frank J. Kelley, Attorney General, of the State of Michigan, ex

rel, and Michigan Department of Environmental Quality.
4.4 "Parties" means the Plaintiffs and Defendants.
4.5 "Days" shall mean calendar days.

4.6 "Costs incurred" shall mean costs that have been dispersed or paid out by the
State of Michigan. It does not include costs which are due or owed by the State of

Michigan.

4.7 All other terms used in this Consent Judgment which are defined in NREPA Part. ’
201, MCL 324.20101 et seqd., and the rules pursuant to NREPA Part 201, MAC R
299.5101 et seq., NREPA Part 111, the NREPA Part 111 rules, MAC R299.9101 and
NREPA Part 31, the NREPA Part 31 rules, MAC R323;'1001, shall have the'same
meaning in the Consent Judgment as in NREPA Part 201 and its rules, as is
appropriate to the context in which they are used, as necessary to assure the protection

of the public health, safety, welfare or environment and attain a degree of cleanup and

* control of hazardous substances that complies with all applicable or relevant and

appropriate requirements, rules, criteria, limitations, and standards of state and federal

environmental laws.




V. IMPLEMENTATION OF Rls, FSs. RAPs
AND ACCELERATED ACTIONS

5.1 Consistent with the provisions of paragraph 2.2 herein, Defendants shall prepare
and perform all response activities in accordance with the schédules set forth in this
Section. The response activities conducted pursuant to this Consent Jud_gment are
subject to approval by the MDEQ in accordance with Section XV, and shall be
consisteht with and in compliance with NREPA Part 201, the NREPA Part 201 Rules,
NREPA Part 31, the NREPA Part 31 rules and NREPA Part 111 and the NREPA Part
111 Rules as necessary to assure the protection of the public health, safety, welfare or
environment and attain a degree of cleanup and control of hazardous substances that
complies with all applicable or relevant and appropriate requirements, rules, criteria,
limitatfons, and standards of state and federal environmental law. The RI/FS V/Vork
Plan, the RI/FS Quality Assuraﬁ:e Project Plan, the Drum Remediation Area
Geophysical Investigation Work Plan and the Drum Remediation Area Test Pit
Investigation Work Plan, attached hereto as Exhibits 2, 4, 5, and 6 respectively, are
hereby deemed approved under Section XV. A Health and Safety Plan (Exhibit 3) shall
be developed in accordance with the standa,rds promulgated pursuant to the National
Contingency Plan, 40 CFR 300.150, the Occupational Safety and Health Act of 1970,
29 CFR 1910.120 and the Michigan Occupational Safety and Health Act, MCL

408.1001. The Health and Safety Plan is not subject to MDEQ approval as required in

Section XV of this Consent Judgment.




5.2 Due to the size and complexity of the GMMI Saginaw Plant, GM and WM
recognize the following subdivisions of the GMM| Saginaw Plant (areas), and
boundaries for those areas as shown on the map attached as Exhibit 1. However,
Exhibit 1 is not determinative of any division of potential liability between GM and WM.
The areas are:

a) Green Point Landfill. The Green Point Landfill is located within the
south-central portion of the GMMI| Saginaw Plant property. The Green Point Landfill is
approximatély thirty (30) acres in size.

b) Existing Water Recirculation System. The Existing Water Recirculation
System is located in the central portion of the GMMI Saginaw Plant property. The |
Existing Water Recirculation System is comprised of the primary settling pond,_the
secondary settling pond, the small pond (located immediately north of the secondary -
pond) and the north south channel. The Existing Water Recirculation System occupieé
an area approximately nineteen (19) acres in size.

C) Type lll Landfills. There are two (2) Type Il landfills located on the
GMMI Saginaw Plant property. One landfill is located north of the secondary settling
pond and is approximately eight (8) acres in size. The other landfill is located west of
the secondary settling pond and south of the primary settling pond and is also
approximately eight (8) acres in size. |

d) Drum Remediation Ar.ea.} The Drum Remediation Area is located in the
southwest portién of the GMMI Saginaw Plant property. The Drum Rerﬁediation Area is

approximately thirteen (13) acres in size.
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e) Plant Area. The plant area consists of the manufacturing building,
offices, storage buildings, parking and access areas, and includes the previous metal
feedstock area, the railroad area and the\:;aved area. The Plant area is shown on
Exhibit 1. The Plant Area is approximately one hundred and fifty-six (156) acrés in sizé
and is bounded by the Green Point Landfill and the Secondary Settling Pond to the
south, the Saginaw River to the east, the General Motors Saginaw Division Plant #2

property boundary to the west, and Center and Salt Streets to the north.

f) Other areas, if any, identified later.

The Defendants shall use these areas, and the boundaries for these areas, in all
submissions to the Plaintiffs. In the event of any conflict between the map attached as

Exhibit 1 and the written description of the areas, the map shall control.

5.3 The following conditions, consistent with the provisions of paragraph 2.2 herein,
apply to the performance of work under this Consent Jﬁdgment. With respect to
potential off site releases of hazardous subsfahces, soil contamination identified at the
property boundary of the GMMI Saginaw Plant which is determined to be above
NREPA Part 201 criteria as set forth in NREPA Section 20120a(1)(a) (residentiél
category), subject to NREPA Section 20120a(11), and which is deterhwined to be the
responsibility of the defendants, either jointly or individually, will be investigated across
| the property bou/ndary. If groundwater analytical testing results from any groundwater
monitoring event conducted under the RI/FS Work Plan show that NREPA Part 201
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criteria as set forth in NREPA Section 20120a(1)(a), subject to NREPA Section
20120a(11), or groundwater surface water interface (GSI) values, respectively, are
being exceeded at the property and river boundaries (respectively NREPA Part 201
residential and background at the non-river boundary, and GSI at the river boundary),
GM and WMI will notify MDEQ in the monthly status report, and submit within 90 days
of such notification, a supplemental Rl Work Plan consistenf with the specifications in
the RI/FS Work Plan and accompanied by a schedule of implementation. The Work
Plan will propose the installation of additional monitoring wells or clusters, or the
completion of other investigative work (e.g., soil borings, geophysiés, additional
monitoring, etc.) in accordance with the standards contained in paragraph 5.1, as
appropriate, along the downgradient perimeter of the site and off-site to determine the
nature and extent of off-site contaminant migration. The criteria for investigation and ,
cleanup set forth in paragraphs 5.3 and 5.11 do not apply to the areas of the property
boundary which border the General Motors Delphi Saginaw Steering Systems Plant 2
property. For those areas, GM shall have the option of proposing the criteria set forth in
NREPA Part 201 Sections 20120a(1)(b), 20120a(1)(d), 20120a(1)(f), 20120a(1)(g),
20120a(1)(i) or 20120a(2), which shall be subject to MDEQ approval in accordance with
the requirements of NREPA Part 201, MCL 324.20101 et seq. Also, notwithstanding
anything in paragraphs 5.3 and'5.11 to the contrary, GM is not assuming the
responsibility in this Consént Judgment for conducting response activities on any
property that wa/s formerly owned by Ruben Schultz that is located to the west of the
Drum Remediation Area, except to the extent GM is responsible under applicable law.
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9.4 Notwithstanding any other paragraph of this Consent Judgment, and consistent
with the provisions of par;agraph 2.2 herein, Defendants éhall only Be obligated to
perform investigation or monitoring in the Saginaw River if and to the extent such
investigation or monitoring is specifically necessary to support any interim or final
remedial action proposed by Defendants at the Facility. The parties recognize and
agree that contamination in the Saginaw River is being addressed in another forum,
and in no event shall Defendants be required to perform any remedial action in the ,

Saginaw River under this Consent Judgment.

9.5 Consistent with the provisions of paragraph 2.2 herein, Defendants shall implemeﬁt
the terms and conditions of the RI/FS Work Plan, Exhibit 2, in accordance with the
schedules contained in paragraphs 5.6 - 5.11. Consistent with the» provisions of
paraéraph 2.2 herein, Defendants shall comply with the terms, schedules and
conditions of the MDEQ approved RI/FS Quality Assurance Project Plan, Drum
Remediation Area Geophysical Investigation Work Plan and Drum Remediation Area
Test Pit Investigation Work Plan, attached as Exhibits 4, 5 and 6 respectively, and _.
incorporate_d as part of this Consent Judgment.

5.6 Consistent with the provisions of paragraph 2.2 herein, Defendants are in the
process of performing the following elements of the}RI/FS Work Plan: the Drum
Remediation Area surface geophysics and test pit programs, the Green -Point Landfill
leachate assessment, the perimeter geophysics, the hydrogeological investigation,

13




assessment of Type Ill Landfill leachate characterization, the soil boring program, the
sewer study and POTW sampling program, the surface water and sediment sampling

program, the surface water/ groundwater interaction study, and surveying program.

5.7 Consistent with the provisions of paragraph 2.2 herein, Defendants shall complete
all Rl and FS activities in accordance with the schedule in the approved RI/FS Work

Plan.

5.8 Within twelve (12) months of the entry of the Consent Judgment, and consistent
with the provisions of paragraph 2.2 herein, the Defendants shall submit a remedial
investigation report (Rl Report) detailing and setting forth the results of the R portioh of
the RI/FS Work Plan. The MDEQ shall provide comments to the RI Report within one |
hundred and twenty (120) days after receiving the Rl Report. Within one hundred and
twenty (120) days after receiving comments from the MDEQ, consistent with the
provisions of paragraph 2.2 herein, the Defendants shéll submit a final Rl Report. After
completing implementation of the FS in the approved RI/FS Work Plan, consistent with
the provisions of paragraph 2.2 hérein, the Defendants shall submit a draft FS study ~
report (FS Report) detailing and setting forth the results of the FS portion of the
approved RI/FS Work Plan. The MDEQ shall provide comments to the FS Report
within one hundred and twenty (120) days after receiving the FS Report. Consistent
with the provisic;ns of paragraph 2.2 herein, the Defendants shall submit a final FS
Report within ninety (90) days after receiving comments from the MDEQ.
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5.9 Within seven (7) months after MDEQ approval of the final FS Report, consistent
with the provisions of paragraph 2.2 herein, Defendants shall submit a draft RAP to the
MDEQ. The MDEQ shall review the draft RAP in accordance with NREPA Part 201,
MCL 324.20101, et seq. and NREPA Part 201 Rules, R299.5101, et seq. Defendants
shall have all of the rights provided under sections 20120a-20120d of NREPA Part 201.
Consistent with the provisions of paragraph 2.2 herein, Defendants shall also submit a

final RAP within one hundred and twenty (120) days of receiving MDEQ comments. »

5.10 Unless the Plaintiffs and Defendants agree to amend this Consent Judgment to
allow the incorporation of additional persons pursuant to paragraph 20.3, and
cdnsistent with the provisions of paragraph 2.2 herein, Defendants shall begin
implé-mentation of the approved RAP within forty five (45) days aftér the MDEQ

approves the RAP.

5.11 If NREPA Sections 20120a(1)(a),(11) or (12) req.ﬁirements as applicable
(residential category, background, applicable‘ federal regulations and policies for
polychlorinated biphenyls) are exceeded at the non-river property boundary or if
NREPA Sections 20120(a)(15) and 3109(a) (groundwater venting requirements) are
exceeded at the fiver property boundary, then the Defendants in accordance with
paragraph 2.2 shall address such exceedances in the RAP provided that no response

/

actions shall be required in the Saginaw River or its sediments under this Consent

Judgment.
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5.12 Consistent with the provisions of paragraph 2.2 herein, Defendants shall construct
and adequately maintain a cap over the Green Point Landfill in a manner that complies
with the closure requirements of the NREPA Part 115 in accordance with the schedule

set forth in Table 10-1 of the RI/FS Work Plan.

5.13 Unless a change in fﬁture plant operations eliminates the need for the Existing
Water Recirculation System for process water, GM shall by February 28, 1997
construct and h.ave in operation a new system for managing process water consistent
wlith the design shown in Exhibit 7 that will not utilize the Existing Water Recirculation _

System's ponds and channels.

5.14 The parties acknowledge and agree that this Consent Judgment does not
constitute a warraniy or representation of any kind by the MDEQ that the work
performed in accordance by Defendants herein will result in the achievement of the

remedial criteria as established by law.

9.15 Any report or plan submitted pursuant to this Section shall include, but not be
limited to, an overview of the work conducted, a description of the methodologies
employed, and documentation and analysis of data collected pursuant to this Consent

Judgment and the subject submission, report, plan, or other document.
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5.16 The MDEQ recognizes that there is an ongoing business operation currently at
the Facility. The MDEQ will take into consideration in reviewing a RAP that there is an
ongoing business operation at the Facility, if there is, as far as the law and the rules

permit.

VI. ADDITIONAL RESPONSE ACTIVITY

8.1 As used 'in this Section, "Additional Response Activity" shall mean all activities not
specifically set forth in the approved remedial action plan, Scope of Work ("SOW"), or
Work Plan, the RI/FS Work Plah, the Drum Remediation Area Geophysical .
Investigation Work Plan, fhe Drum Remediation Area Test Pit Investigation Work Plan,
the RAP and any other approved response activities necessary to meet performance .
and 6leanup standardsidescribed in the administrative rules pursuant to NREPA Partl
201, MAC R 299.5101 et seqg. that do not fundamentally change the overall remedial
approach outlined in such aforementioned approved documents. These activities may
include modifications to the components of the remedial action and to the type and cost
of materials, equipment, facilities, services and supplies used to implement the remedial

action.

6.2 In the event that the MDEQ determines that Additional Response Activity is
necessary, notification of such Additional Response Activity will be provided to the

Defendants’ project coordinator. Defendants may also propose Additional Response
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Activities which shall be subject to approval by the MDEQ. Any Additional Response
Activities determined to bé necessary by the MDEQ, or otherwise ag'reed to by the
parties, shall be completed by Defendants, consistent with the provisions of paragraph
2.2 herein, in accordance with the_: standards, specifications, and schedules approved

by the MDEQ.

6.3 Unless the MDEQ agrees in writing to extend the time period, within ninety (90)
days of receipt of notice from the MDEQ that Additional Response Activities are .
necessary, or from the date on which the parties otherwise agree that additional
response action is necessary, consistent with the provisions of paragraph 2.2 herein, :
Defendants shall submit a plan for the Additional Response Activitiés to the MDEQ for
approval. The plan shall be developed in conformance with the requirements of this
Consent Judgment. [f not otherwise submitted, the plan shall also include an estimaté
of the additional costs for the additional response activity in accordance with Paragraph
6.1. Upon.approval, the plan shall be incorporated herein and made an enforceable
part of this Consent Judgment. Consistent with the provisions of paragraph 2.2 herein,
Defendants shall implement the plan for Additional Response Activities in accordance

with the schedule contained therein.

6.4 Nothing in this Section shall limit the power and authority of the MDEQ, the State of
Michigan, or this'Court, to take, direct, or order all appropriate action to protect public
health, welfare, and safety, or the environment or to prevent, abate, or minimize an
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actual or threatened release of hazardous substances, pollutants or contaminants on,

at, or from the Facility.

Vil. ENGAGEMENT OF A CONTRACTOR

7.1 Within fourteen (14) days of the entry of this Consent Judgment, consistent with the
provisions of paragraph 2.2 herein, Defendants shall retain a qualified and experienced
contractor for the purpose of performing the work required by this Consent Judg.ment.
All work performed by said contractor pursuant to this Consent Judgment shall be under
the general direction and supervision of a qualified individual. Defendants' contractor
shall also employ project personnel who shall have direct experience in the
investigation and cleanup of sites of environmental contamination. A statement of
qualifications and identification of personnel designated for the project, shall be
provided to MDEQ within fourteen (14) days of the entry of this Consent Judgment.
Defendants shall notify MDEQ regarding the identity and qualifications of all
subcontractors as soon as each subcontractor designated for the project is engaged or
at least one (1) week prior to the subcontractor's commencement of facility work,
whichever occurs first. MDEQ shall have the right to disapprove, within seven (7) days
of notification of a contractor, subcontractor, or project personnel, based on |
professional qualifications, conflicts of interest, and/or deficiencies in previous similar
work, any such contractor, subcontractor, or project personnel. If MDEQ disapproves
any such person(s), MDEQ will provide Defendants written notice therefc;re, and

Defendants shall have thirty (30) days to identify any replacement(s).
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VIll. QUALITY ASSURANCE/SAMPLING

8.1 Consistent with the provisions of paragraph 2.2 herein, Defendants shall assure
that MDEQ and its authorized representatives are allowed access to any laboratory
utilized by Defendants in implementing this Consent Judgment for quality assurance

monitoring.

8.2 In accordance with Paragraph 7.12 of the Work Plan, and consistent with the
provisions of paragraph 2.2 herein, Defendants shall submit to the MDEQ by the 15th ‘
day of each month the results of all sampling or tests and all other data received by
Defendants or their contractor(s), or on Defendants’ behalf during the previous month in
the caurse of implementing this Consent Judgment following completion of épplicable '
quality assurance and quality control procedures. Sampling data generated under this
Consent Judgment shall be admissible in evidence without waiving any objection as to

weight or relevance.

8.3 Atthe request of MDEQ, and consistent with the provisions of paragraph 2.2
herein, Defendants shall allow MDEQ or its authorized representatives to take split
and/or duplicate samples of any samples collected by Defendants pursuant to the
implementation of this Consent Judgment. Except as may be necessary for sampling
required pursuar/1t to Section XI, Defendants shall notify MDEQ not less than seven (7)
days in advance of any sample collection activity. In addition, MDEQ shall have the
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right to take any additional samples that it deems necessary. MDEQ shall allow
Defendants to take split e;nd/or duplicate samples of any such additional samples taken
by MDEQ and MDEQ shall provide Defendants with results of such testing as soon as
practical following completion of applicable quality assurance and quality control

procedures.

8.4 Notwithstanding any provision of this Consent Judgment, MDEQ shall retain all of
its information gathering, inspection, and enforcement authorities under NREPA Part
201 and any other applicable statute or regulation.
IX. PROJECT COORDINATORS
9.1 Defendants' project coordinator shall be:
Edward Peterson
Remediation Team - Worldwide Facilities Group
General Motors Corporation
Argo "A" - 1004H
485 W. Milwaukee Avenue
Detroit, Ml 48202
Telephone (313) 556-0889
Defendants' project coordinator shall have primary responsibility for implementation of

the Response Activities at the Facility.

Plaintiffs' project coordinator shall be:

~ Allan C. Brouillet

Michigan Department of Environmental Quality
Saginaw Bay District Headquarters
Environmental Response Division

503 N. Euclid Ave.

Bay City, Ml 48706

Telephone (517) 684-9141 Ext. 8305
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The MDEQ's project coordinator will be the primary designated representative for the
MDEQ at the Facility. All communication between the parties and all documents,
reports, approvals, and other submissions and correspondence concerning the
activities performed pursuant to the terms and conditions of this Consent Judgment
shall be directed through the project coordinators. If any party decides to change its
designated project coordinator, the name, address, and telephone number of the
successor shall be provided, in writing, to.the other party seven (7) days prior to the
date on which the change is to be effective. This subsection does not relieve

Defendants from other reporting obligations under the law.
9.2 The MDEQ may designate other authorized representatives, employees,
contractors, and consultants to observe and monitor the progress of any activity

undertaken under this Consent Judgment.

X. ACCESS

10.1 To the extent access to the Facility is owned, controlled by, or available to

Defendants from the effective date of this Consent Judgment, the MDEQ, its authorized

employees and representatives, upon presentation of proper credentials, shall have

access at all reasonable times to the Facility for the purpose of implementing the

response activities under the Consent Judgment, including, but not limited to:
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(@  Monitoring the response activities or any other activities taking place
under this Consent Judghent on the Facility;

(b)  Verifying any data or information submitted to MDEQ:

(c) Conducting investigations relating to contamination at the Facility, subject
to business confidentiality under Paragraph 13.3, and attorney-work-product and
attorney-client privileges;

(d)  Obtaining samples;

(e)  Assessing the need for or planning and implementing response actions at
the Facility; and

() Inspecting and copying non-privileged records, operating logs, contracts,'.
or other documents upon reasonable notice required to assess compliance with this

Consent Judgment.

10.2 To the extent that the Facility or any other area where the Response Activities are
to be performed by Defendants under this Consent Judgment is owned or controlled by
persons other than Defendants, consistent with the provisions of paragraph 2.2 herein,
Defendants shall use their best efforts to secure from such persons access for the
parties and their authorized employees and representatives. Each access agreement
shall be embodied in a written document and. Defendants shall provide the MDEQ with
a copy of each access agreement secured pursuant to this subsection. For purposes of
this subsection, "best effort" includes, but is not limited to, reasonable cdmpensation to
the owner to secure such access, except that Defendants shallmhave no obligation to
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pay any compensation for access to land currently or formerly owned by Ruben Schultz
or take judicial action to §ecure such access. If, after using best efforts, Defendants are
unable to obtain access within forty-five (45) days of the entry of this Consent
Judgment, Defendants shall promptly notify the MDEQ. Plaintiffs may thereafter assist
Defendants in obtaining access. Consistent with the provisions of paragraph 2.2
herein, Defendants shall, within thirty (30) days of a receipt of a written request from
Plaintiffs, reimburse the Plaintiffs for all actual, lawful costs incurred by the Plaintiffs in
obtaining access in the manner provided in Paragraph 23.3. Nothing in this paragraph

shall constitute a taking of property without just compensation.

10.3 All parties granted access to the Facility. pursuant to this Consent Judgment shall

comply with all applicable health and safety laws and regulations.

10.4 Notwithstanding any provision of this Consent Judgment, the MDEQ shall retain

all of its inspection and access authorities under any applicable statute or regulation.

XIl. CREATION OF DANGER

* 11.1 Upon obtaining information concerning the occurrence of any event during
performance of Response Activities conducted pursuant to this Consent Judgment that
causes or threatens a release of a hazardous substance from the facility or that. may
present an imminent and substantial endangerment to on-site personnel or to the public
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health, safety, welfare, or_the environment, Defendants shall, consistent with the
provisions of paragraph 2.2 herein, immediately undertake all appropriate action to
prevent, abate, or minimize such release or endangerment and shall immediately notify
the MDEQ's project coordinator or, in the event of his or her unavailability, shall notify
-the Pollution Emergency Alerting System (PEAS, 1-800-292-47086). In such an event,
any action undertakén by Defendants shall be in accordance with all applicable health
and safety laws and regulations, and with the provisions of the Health and Safety Plan.
Defendants, consistent with the provisions of paragraph 2.2 herein, shall submit a
written report setting forth the events that occurred and the measures taken and to be »
taken to mitigate any release or endangerment caused or threatened by the incident
and to prevent recurrence of such an incident. Régardless of whether Defendants
notify the MDEQ under this subsection, if Response Activities undertaken under this
Consent Judgment cause or threaten a release or may present an imminent and
substantial endangerment to on-site personnel or to public health, safety, welfare, or to
the environment, MDEQ may, consistent with the proviéions of paragraph 2.2 herein:
(a) require Defendants to stop Response Activities at the Facility for such period of time
as may be needed to prevent or abate any such release, threat, or endangerment; (b)
require Defendants to undertake necessary and appropriate activities to prevent or
abate any such release, threat, or endangerment; and/or (c) take necessary and-
appropriate actions to prevent or abate such release, thre'at, or endangerment. In the
‘event that the MbEQ undertakes any action to abate such a release, threat, or
endangerment, Defendants shall, consistent with the provisions of paragraph 2.2
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herein, reimburse the MDEQ for all costs incurred by the MDEQ that are not
inconsistent with law. Payment of such costs shall be made in the manner provided in

Paragraph 23.3.

11.2 Nothing in the preceding subsection shall limit the power and authority of the
MDEQ, the State of Michigan, or this Court to take, direct, or order all appropriate action
to protect the public health, welfare, and safety, or the environment, or to prevent,
abate, or minimize an actual or threatened reiease of hazardous substances, poliutants,

or contaminants on, at, or from the Facility.

Xil. COMPLIANCE WITH OTHER LAWS

12.1 All actions required to be taken pursuant to this Consent Judgment shall be
undertaken in accordance with the requit_'ements of all applicable or relevant and
appropriate state and federal laws and regulations, incf\uding NREPA Part 201, the
NREPA Part 201 Rules, laws relating to occUpationaI safety and health, and other state
environmental laws. Other agencies may also be called upon to review the conduct of
Response Activities.under this Consent Judgment. Further, Defendants shall
designate, in a report to the MDEQ, any facilities that Defendants propose to use 'for-

such off-site transfer, storage, treatment, or disposal of materials.
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Xlil. RECORD RETENTION/ACCESS TO INFORMATION

13.1 Defendants and their representatives,.consultants, and contractors shall preserve
and retain, during the pendency of this Consent Judgment and for a period of three (3)
years after its termination, at least one (1) copy of all records, sampling or test results,
charts, and other dbcuments that are maintained or generated pursuant to any
requirement of this Consent Judgment. For the purpose of this provision a document
containing notes shall be considered a separate document. After the th}ee (3) year
period of document retention, Defendants and their successors shall obtain the writt’er‘j
permission of the MDEQ, which shall not be unreasonably denied, prior to the
destruction of such documents and, upon request, Defendants and/or their successors
shall relinquish custody of all documents to the MDEQ. The MDEQ shall have 180
days from date of receipt to respond to the aforementioned notification of intention to
destroy documents. Defendants' request shall be accompanied by a copy of this
Consent Judgment and sent to the following address: |

Chief .

Environmental Response Division

Michigan Department of Environmental Quality

P.O. Box 30028

Lansing, Ml 48909 \
13.2 Defendants shall, upon request, provide to the MDEQ all documents and
information within its possession or control or that of its employees or au_thorized
representatives Felating to the Response Activities at the Facility or to the

implementation of this Consent Judgment, including, but not limited to, sampling,
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analysis, chain of custody records, manifests, trucking logs, receipts, reports,
correspondence, or otherﬂdocuments or information related to the Response Activities.
Defendants shall also, upon request, make available to the MDEQ, upon reasonable
notice, Defendants' employees, contract_ors_, agents, or representatives with knowledge

of relevant facts concerning the performance of the Response Activities.

13.3 Defendants may assert a confidentiality or privilege claim, if appropriate, covering
all or pa_rt of the information requested under this Consent Judgment. Such an
assertion shall be adequately substantiated when it is made. If no such claim
accompanies the information when it is submitted to the MDEQ, it may be made
avaivlable to the public by the MDEQ without further notice to Defendants. Analytical
data generated pursuant to this Consent Judgment shall not be claimed as confidential

‘or privileged by Defendants.

XIV. NOTICES
14.1 Whenever, under the terms of this Consent Judgment, notice is required to be
given or a report, sampling data, analysis, or other document is required to be
forwarded by one party to the other, such corre\spondence shall be directed to
the following individuals at the specified addresses or at such other address as may .

subsequently be designated in writing:
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As to Plaintiffs:

Allan Brouillet

Michigan Department of
Environmental Quality ,

Saginaw Bay Dist. Headquarters

Environmental Response Division

503 N. Euclid Ave.

Bay City, MI 48706

Telephone (517) 684-9141

Todd B. Adams

Assistant Attorney General
Natural Resources Division
8th Floor Mason Building
P.O. Box 30028

Lansing, Mi 48909

As to Defendants:

Jeffrey Braun

Mail Code: 482 112 149
General Motors Corporation
3044 West Grand Boulevard
Detroit, Ml 48202

Joseph Toth

Environmental Activities
General Motors Corporation
Saginaw Malleable Iron Plant
77 W. Center Street
Saginaw, Ml 48605

Katie Moertl
Environmental Counsel
Waste Management, Inc.
3003 Butterfield Road
Oak Brook, IL 60521

Thomas Kern

Remedial Project Manager

Waste Management of Michigan
17250 Newburgh Road, Suite 100
Livonia, Ml 48152

XV. SUBMISSIONS ANU APPROVALS

15.1 All plans, reporfs or other submissions ("submissions") shall be delivered to the

MDEQ in accordance with the schedule set forth in this Consent Judgment. Prior to

receipt of the approval, any report submitted to the MDEQ for approval shall be marked

"Draft" and shallinclude, in a prominent location in the document, the following

disclaimer: "Disclaimer: This document is a DRAFT document prepared by Defendants




pursuant to a Court Order, which has not received final acceptance from the Michigan
Department of Environmental Quality. The opinions, findings, and conclusions

expressed are those of the authors and not those of MDEQ."

15.2 Within sixty (60) days of receipt of any submission relating to the Response
Activities that is required to be submitted for approval under this Consent Judgment, the
MDEQ project coordinator will in writing: (a) approve the submission; (b) disapprove the
~ submission, notifying Defendants of deficiencies; or (c) approve the submission with
modifications. Upon receipt of a notice of approval or modification from the MDEQ, and
consistent with the provisions of paragraph 2.2 herein, Defendants shall proceed to A

- take any action required by the plan, report, or other submission as approved or as

modified, and shall submit a new cover page marked "Final".

15.3 Notice of any disapproval or approval with modifications will specify in writing all
reason(s) for the disapproval or modification. Unless a notice of disapproval or
modification specifies a longer time period, upon receipt of a notice of disapproval from
the MDEQ, and consistent with the provisions of paragraph 2.2 herein, Defendants
shall, within thirty (30) days thereafter, correct ‘_the deficiencies and resubmit the
submission for approval. Notwithstandiﬁg a notice of disapproval, and consistent with
the provisions of paragraph 2.2 herein, Defendants shall proceed to take any response
action not directly related to the deficient portion of the submission. If, u“pon
resubmission, the submission is not approved, the MDEQ shall so advise Defendants

30




and will consider Defendants to have failed to complete the submittal in a timely manner

or failed to have provided a submission of acceptable quality.

15.4 A finding of approval or an approval with modifications shall not be construed to
mean that the MDEQ concurs with all conclusions, methods, or statements in the

submissions or warrants that the submission comports with law.

15.5 No informal advice, guidance, suggestions, or comments by the MDEQ regarding
any submissions by Defendants shall be construed as relieving Defendants of their
obligation to obtain such formal approval as may be required by this Consent

Judgment.

XVI. PROGRESS REPORTS

16.1 Consistent with the provisions of paragraph 2.2 herein, Defendants shall provide
to the MDEQ written annual progress reports relating to response action that shall: (a)
describe the actions that have been taken toward achieving compliance with this
Consent Judgment during the previous year; (b) describe data collection and activities
scheduled for the next year; and (c) include all results of sampling and tests and other
data received by Defendants, their employees or authorized fepresentatives during the
previous year relating to the Response Activities performed pursuant to ihis Consent
Judgment. The first annual report shall be submitted to the MDEQ for the 425 days
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following the entry date of this Consent Judgment by the Court and annually thereafter

until issuance of the Certificate of Completion as provided in Section XXVIII.

XVIL. INDEMNiFICATION AND INSURANCE

17.1- Consistent with the provisions of paragraph 2.2 herein, Defendants shall
indemnify and save and hold harmless the State of Michigan and its departments,
agencies, officials, agents, employees, contractors, and representatives for any and all
claims or causes of action arising from or on account of acts or omissions of
Defendants, their officers, employees, agents, and any persons acting on its behalf or
under its control in carryiné out response activities pursuant to this Consent Judgment,
provided that the extent of the indemnification and hold harmless shall be in proportion’
to the relative responsibility of the aforementioned parties for causing the circumstances
giving rise to the claim or claims. Neither the State of Michigan nor its departments,
agencies, officials, agents, employees, Contraetors, and representatives shall be held
out as a party to any contract entered into by or on behalf of Defendants in carrying out
actions pursuant to this Consent Judgment. Neither Defendants nor any contractor

shall be considered an agent of the State. ;

17.2 Defendants waive any-and all claims or causes of action against the State of
Michigan and its/departments, agencies, officials, agents, employees, and
representatives for damages, reimbursement, or set-off of any payments made or to be
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made to the State that arise from or on account of any contract, agreement, or
arrangement between Defendants and any person for performance of Response
Activities at the Facility or any other property where Response Activities are performed

under this Consent Judgment, including claims on account of construction delays.

17.3 Consistent with the provisions of paragraph 2.2 herein, Defendants shall
indemnify and hold harmless the State of Michigan and its departments, agencies,
ofﬁciéls, agents, employees, contractors, and representatives for any and all claims or
causes of action for damages or reimbursement from the State arising from or on
account of any contract, agreement, or arrangement between Defendants and any
person for performance of Response Activities at the Facility or any other property
where Response Activities are performed under this Consent Judgment, including

claims on account of construction delays.

17.4 Prior to commencing Response Activities, and consistent with the provisions of
paragraph-2.2 herein, Defendants shall secure, and shall maintain for the duration of
this Consent Judgment, comprehensive general liability insurance with limits of one
million dollars ($1,000,000.00), combined single limit, naming the MDEQ and the State
of Michigan as additioﬁal insureds. If Defendants demonstrate by evidence satisfactdry
to the MDEQ that any contractor or subcontractor maintains insurance equivalent to
that described a,bove, or insurance covéring the same risks but in a lesser amount, then
- with respect to that contractor or subcontractor, Defendants need to provide only that
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portion, if any, of the insu_rance described above that is not maintained by the contractor
or subcontractor. Regardless of the method used to insure, Defendants, consistent
with the provisions of paragraph 2.2 herein, shall provide the MDEQ with certificates
evidencing said insurance and the MDEQ's and the State of Michigan's status as
additional insureds. In addition, for the duration of this Consent Judgment, and
consistent with the provisions of paragraph 2.2 herein, Defendants shall satisfy, or shall
ensure that its contractors or subcontractors satisfy, all applicable laws and regulations

- regarding the provision of Workers' Disability Compensation Insurance for all persons
performing response action on behalf of Defendants in furtherance of this Consent

. Judgment. Prior to commencement of the Responsé Activity under this Consent

Judgment, Defendants shall provide to the MDEQ satisfactory proof of such insurance.

17.5 For any claim or threatened claim that Plaintiffs receive for which Plaintiffs belie\)e
Defendants shall provide indemnification or insuranée pursuant to paragraphs 17.1

_ through 17.4, the Plaintiffs shall provide Defendants with timely notice of such claim,
including, but not limited to, a copy of the claim if it is made in writing, within fifteen-(15)
days after receipt of the claim. Notwithstanding the foregoing, the failure of Plaintiffs to
comply with the timely notice requirement shall.not relieve Defendants of their
obligations to indemnify and insure Plaintiffs as set forth above except to the extent that
the failure to notify causes actual prejudice to the ability of Defendants to defend

Plaintiffs from sdych claims.
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XVIil. MODIFICATIONS/INCORPORATION BY REFERENCE

18.1 This Consent Judgment, with the exception of submissioris hereunder, may only
be modified upon the written agreement of the Plaintiffs, by the signatures of the
Attorney General of Michigan and the Director of the MDEQ, and. of the Defendants by
the signatures of Defendants' authorized representatives and upon approval of the

Court.

. 18.2 Any submission and attachments to submissions required by this Consent

- Judgment which have been approved by the MDEQ and which are consistent with the
provisions of paragraph 2.2 herein are incorporated into this Consent Judgment. Any
delay or noncompliance \&ith such submissions or attachments to a submission shall be
consi'dered delay or noncompliance with the requirements of this Consent Judgment ' ‘

and shall subject Defendants to penalties pursuant to Section XXIV.

XIX. DELAYS IN PERFORMANCE

19.1 Any delay attributable to a Force Majeure shall not be deemed a violation of

Defendants' obligations under this Consent Judgment in accordance with this Section.

19.2 Consistent with the provisions of paragraph 2.2 herein, Defendants s"hall perform
the requirementé of this Consent Judgment within the time limits established herein,
unless performance is prevented or delayed by events which constitute a "Force
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Majeure". "Force Majeure"” is deﬁnea as an occurrence or nonoccurrence arising from
causes beyond the contr;al of Defendants, which could not be avoidéd or overcome by
due diligence. "Force Majeure" does nqt include unanticipated or increased costs,
}chan'vged financial circumstances, commencement of a proceeding in bankruptcy,
contractual disputes (except labor disruptions), or failure to obtain a permit or license as
a result of Defendants' actions or omissions. If the MDEQ fails to review and either
approve or disapprove a complete permit application by Defendants within a
reasonable period of time, then the unreasonable delay shall be considered an

excusable delay. The MDEQ is not responsible for the acts or omissions of any third

party.

19.3 When circumstances occur that Defendants believe constitute é Force Majeure,
Defendants shall notify the MDEQ by telephone or telefax of the circumstances within.
forty-eight (48) hours after it first becomes aware of those circumstances. Within five
(5) working days after Defendants first become aware of such circumstances,
Defendants shall supply the MDEQ, in writing, an explanation of the cause(s) of any
actual or expected delay, the anticipated duration of the delay, the measures taken, and
to be taken, by Defendants to avoid, minimize,\.or overcome the delay, and the

" timetable for implementation of such measures. Failure of Defendants to comply with
the written notice provision of this subsection shall constitute a waiver of Defendants'

right to assert a claim of Force Majeure with respect to the circumstances in question.
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The MDEQ shall review the Defendants' written report and respond within fourteen (14)
days after receipt that it agrees or disagrees that the proposed delay was caused by

Force Majeure.:

19.4 If the MDEQ agrees that a delay is or was caused by Force Majeure, Defendahts' -

delay shall be excused and the MDEQ shall provide Defendants such additional time as
+ may be necessary to'compensate for the Force Majeure event. Defendants shall have
the burden of demonstrating (i) that the delay is or was caused by a Force Majeure
event; and (ii) that the amount of additional time requested is necessary to compensate

for that event.

'19.5 An extension of one compliance date based upon a particular Force Majeure
incident does not necessarily mean that Defendants qualify for an extension of a
subsequent compliance date without meeting their burden of proof for each incremental

- step or other requirement for which an extension is sought.

XX. RIGHT TO ALLOCATION

* '20.1 The Parties recognize that there are other persons which may be liable under
Section 20126 of NREPA Part 201 for respanse costs at the facil'ity. In the event
Defendants iden/tify additional persons who may be liable under Section 20126 of
NREPA Part 201 for releases at the facility, Defendants shall provide MDEQ with such
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information and supporting documentation at any time but no later than ten (10) days
after the MDEQ's approval of a RAP. Within ninety (90) days of Defendants'
submission to MDEQ, the MDEQ shall notify in writing each person identified by MDEQ
who may be liable under Section 20126 for releases at the facility to the extent not
already done. The failure of MDEQ to provide timely notification shall not relieve

- Defendants of their obligations under this Consent Judgment.

. 20.2 Subject to the terms and conditions of this Consent Judgment, Defendants shall
retain their rights under NREPA Part 201, including any applicable provisions of the
NREPA Part 201 Rules and any laws enacted or rules promulgated to further effect’uat’é '
the purposes of NREPA Part 201, and any other state or federal law, to assert the
liability of, assert contribution claims against, seek allocation of liability under NREPA

~ Part 201, and otherwise seek reimbursement pursuant to any law that may be enacte;i
to reimburse persons for monies spent by them as a result of the failure or.inability of

~ other persons who may be liable under NREPA Section 20126 to pay their shares of
costs expended by the Defendants for the work and costs of the work associated with
the performance of this Consent Judgment, either prior to the approval of a final RAP,
or upon approval of the final RAP. However, such assertion of claims or request for
allocation shall not relieve Defendants of their obligations to complete the work,
consistent with the provisions of paragraph 2.2 herein, under this Consent Judgment or

otherwise suspeﬁd or delay the performance of work under this Consent Judgment.
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'20.3 MDEQ shall provide opportunity for the amendment or replacement of this
Consent Judgment to allow Defendants to incorporate other personé who have agreed

to assume the obligations established under this Consent Judgment.

XXI. DISPUTE RESOLUTION

21.1 The dispute resolution procedures of this Section shall be the exclusive

mechanism to resolve disputes arising under this Consent Judgment and shall apply to

- all provisions of this Consent Judgment, excluding Section XI, Creation of Danger,

paragraph 5.9, and Section XX, Right To Allocation, pertaining to the incorporation of '.
additional persons into thié Consent Judgment. In the event Defendants incur response
costs 'in connection with actions required pursuant toSec‘tion X1, Creation of Danger,
Defendants retain their rights to seek reimbursement of such response costs.under -
Section 20119(5) of NREPA Part 201, MCL 324.20119(5). Any dispute that arises

| under this Consent Judgment shall in the first instance be the subject of informal
negotiations between the parties. The period of negotiations shall not exceed ten (10)
days from the date of written notice by any party that a dispute has arisen, but it may be
extended by agreement between the parties. The period for informal negotiations sﬁa!l
end when MDEQ provides a written statement setting forth its proposed resolution of
the dispute to Defendants.

- 21.2 If Defendants and the MDEQ cannot informally resolve a dispute uﬁder the
Consent Judgment, then any party may initiate formal dispute resolution by sending
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written notice to the others within ten (10) days after the end of informal negotiations.
The notice shall state thé-issues in dispute; the relevant facts upon which the dispute is
based; any factual data, analysis, or opinion supporting its position; and all supporting
documentation on which the party relies. The other party shall serve a written reply on
the party who initiated dispute resolution within ten (10) days after receiving the written
notice of dispute. The written reply shall state the replying party’s understanding of the
issues in dispute; the relevant facts upon which the dispute is based; any factua.! data,
analysis, or opinion supporting its position; and all supporting documentation on which

the party relies.

21.3 If the parties fail to resolve a dispute within ten (10) days after the exchange of
statements, then the dispute shall be resolved in accordance with the resolution
propdsed by the MDEQ unless the Defendants file a motion for resolution of the dispu;te
with the court within twenty (20) days after receipt of MDEQ's proposed resolution. The
motion shall set forth the matter in dispute, the efforts made by the parties to resolve it,

- the relief requested; and the schedule, if any, within which the dispute must be resolved.
to insure orderly implementation of this Consent Judgment.

21.4 The filing of a motion asking the Céurt to resolve a dispute.shall not of itself
extend or postpone any obligation of Defendants under this Consent Judgment,
provided that pa&ment of a demand from MDEQ for reimbursement of césts or
stipulated penalties with respect to the disputed matter, with any applicable interest,
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shall occur after resolution of the dispute by the court. Notwithstanding the invocation of
the dispute resolution, sffpulated penalties, consistent with the provisions of paragraph
2.2 herein, shall accrue from the first day of any failure or refusal to comply with any
term or condition of this Consent Judgment. Except as provided herein, in the event,
and to the extent that Defendants do not prevail on the disputed isSue, stipulated
penalties, consistent with the provisions of paragraph 2.2 herein, and any applicable
interest shall be paid within ten (10) days in the manner provided in paragraph 23.3. If
the Court expressly finds by clear and convincing evidence that Defendants, in gobd
faith and with a reasonable basis, exercised its right to invoke dispute resolution under
this Section and such dispute is not resolved in Defendants' favor, tvhen stipulated
penalties shall accrue only from the date such dispute is finally resolved as set forth
hereiq, until compliance is achieved. Otherwise, stipulated penalties shall begin to

o accrué as provided in paragraph 24.1. In any event, the exercise of the dispute
resolution procedures of this Section will stay the assessment of stipulated penalties

pending resolution of the dispute.

/ 21.5 Notwithstanding this section, and consistent with the provisions of paragraph 2.2
herein, Defendants shall pay that portion of a-d\emand for reimbursement of costs or -
payment of stipulated penalties that is not subject to a good faith resolution in

accordance with and in the manner provided in Sections XXII and XXIll, as appropriate.
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21.6 In proceedings under this Consent Judgment on any dispute relating to NREPA
Part 201, the burden of ;;roof and standard of review shall be as set forth in NREPA
Part 201 Section 20137(5), MCL 324.20137(5). In other proceedings under this
Consent Judgment, nothing herein-shall prevent the Plaintiffs or Defendants from

arguing that the Court should apply some other burden of proof or standard of review.

XXill. SETTLEMENT AMOUNT

22.1 GM shall pay to the State of Michigan the sum of $200,000 in settlement of this
matter in the same manner as provided for reimbursement of costs in paragraph 23.3.
| This sum shall be paid within ninety (90) days of the entry of this Consent Judgment. :
‘GM shall pay within one hUnd_red eighty (180) days of the entry of this Consent
. Judgment an additional $200,000 for a project benefiting the environment in the Bay
City or Saginaw areas as recommended by the MDEQ and with legislative approval.
GM may propose such environmental projecfs within one hundred eighty (180) days of
entry of the Consent Judgment, and the MDEQ will give any GM proposal full

consideration in accordance with MDEQ procedures and policies.

XXIll. REIMBURSEMENT OF COSTS

23.1 Within sixty (60) dayé of the entry date of this Consent Judgment, and consistent -
with the provisions of paragraph 2.2 herein, Defendants shall pay MDEQ $164,599.70
- in reimbursement of response costs incurred by MDEQ through January 13, 1995 for
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response activities relating to the Facility. For the purposes of this Judgment, the term
"costs incurred" is defined as costs that have been dispersed or paid out by the State.

It does not include costs that are due or owed by the State.

23.2 As soon as possible after each anniversary of the entry date of this Consent
Judgment, MDEQ will provide Defendants with a written demand of actual response
costs lawfully incurred by the State in overseeing or ver'ifying the conduct of the.
Response Activities concerning the Facility, including, but ‘not limited to, reviewing,
developing, or modifying submissions; split sampling; undertaking an action to prevent -
or abate a release, threat, or endangerrhent; overseeing field work; entering into a
contract with a contractor to oversee or verify any or all portions of the Re.s'pon'se
Activities at the Facility; and enforcing, monitoring and documenting compliance with
this Co.n'sent Judgment. Any suc';h demand will set forth with reasonable specificity the

natbre of the costs incurred.

23.3 All costs recovered pursuant to this Section shall be deposited in the
Environmental Response Fund in accordance with the provisions of Section 20108(3)
of NREPA Part 201, MCL 324.20108(3). Defendants shall have the right to request a
full and complete accounﬁng of all demands hereunder, including but not limited to time
sheets, travel vouchersv, contracts, invoices, and payment vouchers to the extent
available to MDéQ. Said request must be made within thirty (30) days after receipt of
MDEQ's demand. Except as provided in Sections XIX and XXI, Defendants, consistent
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with the provisions of paragraph 2.2 herein, shall reimburse MDEQ for such costs within
sixty (60) days of receipt of a written demand from MDEQ or within tﬁirty (30) days of
receipt of the additional cost accounting, whichever is later. In any challenge by
- Defendants to a demand for recovery of costs by MDEQ, Defendants shall have the
burden of establishing that the costs were not lawfully incurred, in accordance with
Section 20126a(1)(a) of NREPA Part 201, MCL 324.20126a(1)(a). All payments made
- pursuant to this Consent Judgment shall be by check payable to the "State of Michigan
Environmental Response Fund," and shall be sent by first-class mail to the following
address:

. Cashier's Office :

Michigan Department of Envxronmental Quahty

P.O. Box 30657

Lansing, Ml 48909-8157
The Fecility narﬁe, MDEQ account number and Court Docket number shall be.identiﬂed
on eaeh chec.:k.l A copy of the transmittal letter and the check shall be provided |
simultaneously to the MDEQ Project C‘oordinator and the Assistant Attorney Genéral in

Charge, Department of Attorney General, Natural Resources Division, Stevens T.

Mason Building - 8th Floor, P.O. Box 30028, Lansing, Mi 48909.

XXIV. STIPULATED PENALTIES

24.1 Except as provided by Sections XIX and XXI, and consistent with the provisions of
paragraph 2. 2 herem if Defendants fail or refuse to comply W|th any term or condmon in

Sections V, VI, Xl, XVI, and XXIlI, Defendants consistent with the provisions of
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paragraph 2.2 herein, shall pay the MDEQ stipulated penalties in the following amounts

for each day for every failure or refus»al to comply or conform:

Period of Delay _ Penalty Per Violation Per Day
1st through 15th Day . $ 500

16th through 30th Day $ 1,500

Beyond 30 Days $5,000

24.2 Except as provided in Section XX and XX, if Defendants fail or refuse to comply
with any other term or condition of this Consent Judgment, Defendants, consistent with
-the provisions of paragraph 2.2 herein, shall pay the MDEQ stipulated penalties of $500

a day for each and every failure or refusal to comply.

24.3 Defendants shall notify the MDEQ, in wﬁting, of any violation of this Consent
Judgment no later than seven (7) days after becoming aware of such violation and shall
describe the violation. Failure to notify the MDEQ as required by this Paragraph is not -
subject to stipulated penalties.

24 .4 Stipulated penalties shall begin to,a}ccrue on the day performance was due, or
other failure or refusal to comply occurred, and shall continue to accrue until the final
day of correction of the noncompliance but shall not include the day on thch
noncompliance was corrected unless it was corrected on the day it occurred. Separate

45




penalties may accrue for each separate failure or refusal to comply with the terms and
conditions of this Consent Judgment. Nothing in this Consent Judgment shall prevent
Plaintiffs from seeking separate penalties. The Defendants may contest that a separate |

failure or refusal has occurred.

24.5 Except as provided in Section XX, stipulated penaltiés owed.to the MDEQ shall -
be paid no later than forty-five (45) days after receiving a written demand from the
MDEQ. Payment shall be made in the manner provided in Paragraph 23.3. Interest
shall accrue on the unpaid balance at the end of the sixty (60) day period at the fate
provided for in Section 20126a(3) of NREPA Part 201, MCL 324.20126a(3). Stipulated

penalties shall not apply to the failure to pay stipulated penalties.

24.6 Except as follows and consistent with the provisions of paragraph 2.2 herein,
liability for or payment of stipulated penalties are not MDEQ's exclusive remedy in the
event Defendants violate this Consent Judgment. MDEQ reserves the right to pursue

- any other remedy or remedies that it is entitled to under this Consent Judgment or any
applicable law for any failure or refusal of Defendants to comply with the requirements
of this Consent Judgment provided that the stipulated penalties set forth above shall be

credited against any civil penalties.
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XXV. CQVENANT NOT TO SUE BY PLAINTIFFS AND
RESERVATION OF RIGHTS

25.1 Except as otherwise explicitly provided in this Consent Judgment, neither the
Plaintiffs nor Defehdants waive ény claims 6r rl;ghts they méy have against any pérson
or entity not a party to this Consent Judgmént, and 'ex.pressly reserve their rights to
assert any and all claims either may have against any party who is not a party to this
Consent Judg_ment. The Plaintiffs specifically retain the right and authority to enforce

the terms of this Consent Judgment.'

252 In considerafion of the actions that will be performed and the payments that will
be made by Defendants under the terms of the Consent Judgment, and except as
spéciﬁcélly provided in this Section, Plaintiffs covenant not to sue or to take

~administrative action against Defendants for Covered Matters.

25.3 The term "Covered Matters" means, éxcépt as provided m bafagraph 254, thé
following: all claims of thé Plaintiffs based uponr the transactions or occurrences
alleged in the Complaint, whether or not asserted in the Complaint and whether or not
assertable against the Defendants or their ofﬁc:'ers, directors, or employees, including,
but not limited to, any and all claims for remediation for the Site or otherwise under the
Clean Water Acg; 33 USC 1251. et seq.; the Comprehensive Environmental Response,

Compensation and Liability Act, 42 USC 9601 et seq. ("CERCLA"); the Toxic
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Substances Control Act, 15 USC 2601 et seq.; the Resource Conservation and
Recovery Act, 42 USC 6901 et seq.; NREPA Part 147 (PCB Compounds), MCL
324.14701 et seq.; NREPA Part 111 (Hazardous Waste Management), MCL 324.11101
. et seq.; NREPA Part 115 (Solid Waste Management), MCL 324.11501 et seq.; NREPA
Part 213 (Leaking Underground Storage Tanks) MCL 324.21301 et seq.; NREPA Part
303 (Wetlands Protection) (not recodified at the time of entry of this Consent
Judgment); NREPA Part 301 (Inland Lakes and Streams) (not recodified at the time of
entry of this Consent Judgment); NREPA Part 31; NREPA Part 201, as amended; and
any other statute, regulation or rule of the United States of America, the State of
Michigan, or any local government body or agency and federal and state common law

("Covered Matters").

25.4 The covenant not to sue set forth in this Section does not pertain to any matters -
other than those expressly specified in "Covered Matters” in Paragraph 25.3.
Consistent with the provisions of paragrapkh 22 herein,.'Plaintiffs reserve, and this
Consent Judgment is without prejudice to, all rights against Defendants with respect to
all other matters, including but not limited to, the following:

(@) Liability arising from a violation by Defendants of a requirement of this
Consent Judgment, including conditions of approved submissions required herein;

(b) Lia/bility for response actions which are not completed in accordance with
an approved RAP under the Consent Judgment, including, but not limited to, any
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liability for response activities beyond the border of the GM Saginaw Malleable Iron
Facility for corrective actions required under NREPA Part 111 or the federal Resource
Conservation and Recovery Act for any off-site migration of hazardous substances from
the GM Saginaw Malleable Iron facility except to the extent addressed under the
approved RAP; -

(c) Liability arising from the past, present, or future treatment, handling,
disposal, release, or threat of release of hazardous substance(s) outside of the Facility
and not attributable to Facility except as covered and implemented by an approved
RAP;

(d)  Liability arising from the past, present, or future treatment, handling,
disposal, release, or threat of release of hazardous substance(s) taken from the Facility;

-(e)  Liability for damages for injury to, destruction of, or loss of natural
resources;

f Liability for criminal acts;

(9) - Any matters for which the State is owed indemnification under Sectioq
XV of this Consent Judgment;

(h)  Liability for violations of federal or state law which occur during or after_
implementation of the Remedial Action; and

(H Liability to any person that is not a party to this Consent Judgment.

25.5 With respect to liability for Facility response costs incurred prior to January 13,
1995, this covenant not to sue shall take effect upon receipt by the MDEQ of the
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payments required by Paragraph 23.1. With respect to liability for performance of
response activities required to be performed under this Consent Judgment, and
response activity costs incurred by the State after January 13, 1995 and reimbursement
of those costs by Defendants pursuant to paragraph.23.2 of this Judgment, the
covenant not to sue shall take effect upon issuance by MDEQ of the Certification of
Cpmpletion in accordance with Sectjon XXVIil. The covenant not to sue is conditioned
upon the complete and satisfactory performance by Defendants, consistent with_ the
provisions of paragraph 2.2 herein, of their obligations under this Consent Judgment.
The covenant not to sue extends only to the Defendants and does not extend to any

other person.

25.6 Plaintiffs' Pre-Certification of Completion Reservations: Notwithstanding any
other provision of this Consent Judgment, and’consistent with the provisions of |
p‘aragraph 2.2 herein, the Plaintiffs reserve, and this Consent Judgment is without
~prejudice to, the right to _ir_xs'titute proceedings in this action or in a new action, or to
issue an administrative order seeking to compel Defendants (1) to perform further
response activities relating to the Facility or (2) to reimburse the State of Michigan for
additional costs of response if, prior to Certification of Completion of the Remedial
Action:

(@  Conditions at the Facility, previously unknown to the MDEQ, and outside
the scope of Section V Implementation of Rls, FSs, RAPs, and acceleratéd actions, are

discovered after the entry of this Consent Judgment; or
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(b) Information is recc?ived, in whole or in part, after the entry of this Consent
Judgment;

and these previously unknown conditions or this information together with any other
relevant and material information indicates that the Remedial Action is not protective of

the public health, safety, or welfare, or the environment.

25.7 Plaintiffs' Post-Certification of Completion Reservations: Notwithstanding
- any other provision of this Consent Judgment; and consistent with the provisions of
paragraph 2.2 herein, the Plaintiffs reserve, and this Consent Judgment is without
prejudice to, the right to institute proceedings in this action or in a new action, or to
issue an administrative order seeking to compel Defendants (1) to perform further
réspo,nse activities relating to the Facility'or (2) to reimburse the State of Michigan for
additional costs of response if, subsequent to Certification of Completion of the
‘Remedial Action:

(a) " Conditions at the Facility, previously unknown to the MDEQ, are
- discovered after the Certification of Completion; or

(b)  Information is received, in whole or in part, after the Certification of
Comp[etion; : .
and these previously unknown conditions or this information together with any other
relevant and material information indicates that the Remedial Action is npt protective of

the public heaItH, safety, or welfare, or the environment.
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25.8 In the event MDEQ determines that Defendants have failed to implement any
provisions of the Consent Judgment in an adequate or timely manner, MDEQ may

perform, or contract to-have performed, any and all portions of the response activities

- as.MDEQ determines necessary.

'25.9 Notwithstanding any other provision of this Consent JUdgment, MDEQ retains all
authority and reserves all rights to take any and all response activities authorized by

law.

XXVI. COVENANT NOT TO SUE BY DEFENDANTS

26.1 Except as provided in Section XXI of this Consent Judgment, and for claims by
Defendants pursuant to laws which may be enacted to provide for the reimbursement of
persons who pay costs of response actions as a result of the failure or inability of other

- persons who may be liable under NREPA Section 2012.'6 to pay their shares, or claims
pursuant to NREPA Part 215 (Underground Storage Tank Financial Assurance), MCL
324.21501 et seq., Defendants hereby covenant not to sue and agree not to assert any
claim or cause of action against the State of Michigan with respeCt to the Facility or
response activities relating to the Facility arising from this Consent Judgment, including,
but not limited to, any direct or indirect claim for reimbursement from the:Environmental
- Response Fund /pursuant to Section 20119(5) of NREPA Part 201, MCL 324.201 19(5)

or any other provision of law.
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26.2 In any subsequent administrative or judicial proceeding initiated by the Attorney
General for injunctive reli;f, recovery of response activity costs, or other appropriate
relief relating to the Facility, Defendants agree not to assert, and may not and shali not
maintain any defense or claim based upon the principles of waiver, res judicata, -

| collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by the MDEQ or the Attorney General in the
§ubsequent proqeeding were or should have been brought in this case; provided,
however, that nothing in this Paragraph affects the enforceability of the covenants not

to sue set forth in Section XXV (Covenants Not to Sue by the State).

XXVIl. CONTRIBUTION PROTECTION

271 Pursuant to Section 20129(5) of NREPA Part 201, MCL 324.20129(5) and to thé
| extent provided in Section.XXV, Dgfendants_éha_ll not be liable for claims for
contribution regarding matters addressed in this Consent Judgment. Entry of the
éonsent ;Judgment‘does not discharge the liability of any other person(s) liable under
S.ection 20126 of NREPA Part 201, MCL 324.20126. In any action by Defendants for
contribution from any person nof a party to thisiConsent Judgment, Defendants' cause
of action éhall be subordinate to the rights of the State of Michigan if the State files an - -
action pursuant to NREPA Part 201 or other applicable federal or state law, in

accordance with’'Section 20129(9) of NREPA Part 201, MCL 324.20129(9).
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XXVII. CERTIFICATION -

28.1 When Defendants determine that they have completed all the Response Activities
required by this Consent Judgment, they shall submit to the MDEQ a Notification of

- Completion and a draft final report. The draft final report shall summarize all reéponse
activities performed under this Consent Judgment. The draft final report shall include or

reference any supporting documentation.

28.2° Upon receipt of the Notification of Completion, the MDEQ will review the
Notification of Completion, the draft final report, any supporting documentation, and the
- actual response activities performed pursuant to this Consent Judgment. Within ninety
(90) days of receipt of the Notification of Completion, the MDEQ will determine whether
Defendants, consistent with the provisions of paragraph 2.2 herein, have satisfactorily
completed all requirements of this Consent Judgment, including, but not limited to,
completing the Response Activities required by this Consent Judgment, complying with
all terms and conditions of this Consent Judg‘ment, and paying any and all cost -
reimbursement and stipulated penalties owed to the MDEQ. If the MDEQ determi'nes
that all requirements have been satisfied, the MDEQ will SO'no‘tify Defendants, and
upon receipt of a "Final" final report in accordance with Section XVI, shall issue a

Certificate of Completion.
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XXIX. FINANCIAL CAPABILITY

29.1 Within ninety (90) days after the MDEQ approval of the RAP, Defendants shall,

~ consistent with the provisions of paragraph 2.2 herein, submit a cost estimate for the
performance of the RAP and shall indicate which of the financial assurance
mechanisms set forth in this paragraph they will be using for the performance of those
requirements for which they are individually responsible. GM and WM! shall establish
and maintain financial assurance for the RAP required by this Consent Judgment, MAC
Rule 299.5719 under NREPA Part 201 and MAC Rule 299.9713 under NREPA Part
111 for which they are individually responsible until the RAP is completed and the |
Defendants-are released from the RAP's requirements pursuant to this Consent
Judgment. Such financial assurance shall be provided with a trust fund, letter of credit,
~ certificate of deposit, surety bond, financial test, or corporate guarantee, or any |
combination of trust funds, letters of credit, certificates of deposit and suréty bonds or
another mechanism acceptable to MDEQ. The form of the financial mechanism(s)
which can be used by GM and WMI shall be those specified in MAC Rule
299.9704-9709 or another mechanism acceptable to MDEQ; provided, however, in the
event that GM relies on the financial test as its financial assurance mechanism, it shall
be entitled to use any permissible method of applying Statement of Financial
Accounting Standard 106, without further certified audit, for pgrposes of determining its

tangible net worth as set forth in Exhibit 8.

55




29.2 Thirty (30) days prior to the beginning of the Operation and Maintenance phase
as required by this Consént Judgment, and consistent with the provisions of paragraph
2.2 herein, one or more of the Defendants shall provide a cost estimate acceptable to

- the MDEQ for the present value of the estimated cost of Operation and Maintenance,
oversight, monitoring, and other costs necessary to assure the effectiveness and
integrity of the céntainment measure for thirty (30) years, together with such fees and
expenses necessary for the creation and administration of the financial assurance

mechanism.

29.3 Thirty (30) days prior to the beginning of the Operation and Méintenance phase '.
as required by this Consent Judgment, Defendants shall, consistent with the provisions
of paragraph 2.2 herein, demonstrate that one or more of the Defendants satisfies the
ﬁnan_éial assurance requirements for the amount estimated in paragraph 29.2 in
accordance with the requirements of paragraph 29.1, or at the option of the
Defendants, in accordance with such other requirements as may be determined by the

MDEQ.

29.4 At any time after the beginning of the Operation and Maintenance phase as
required by this Consent Judgment, one or more of the Defendaﬁts may establish a
financial assurance mechanism which is different than the mechanism specified in
paragraph 29.1 and which is acceptable to the MDEQ. Any different ﬁnéncial
assurance mechanism established under this paragraph shall be in an amount that
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reflects the then present value of the estimated costs of Operation and Maintenance,
oversight, monitoring and other costs necessary to assure effectiveness and integrity of
the containment measure set forth in the RAP for the thirty (30) years as demonstrated

in the cost estimate provided under either paragraph 29.2 or 29.5.

- 29.5 Consistent with the provisions of paragraph 2.2 herein, Defendants shall provide a
revised Operation and Maintenance plan, including a revised cost estimate for the next
thirty (30) years to the MDEQ, every five (5) years unless the MDEQ no Ioﬁger requires
such a revised cost estimate. The revised cost estimate shall include supp'orting
documentation from the prior five (5) year period. The revised cost estimate shall be

signed by the Defendant's project coordinator and shall require approval of the MDEQ.

29.6 Within sixty (60) days after receipt by the MDEQ of the revised Operation and
Maintenance plan, the MDEQ will determine whether the value of the financial
assurance mechanism provides sufficient financial assﬁrance for the performance of
the activities listed in paragraph 29.2, for the 'next thirty (30) year period. lf MDEQ'
determines in writing that the financial assurance mechanism does not provide
sufficient financial assurance for the performance of the activities listed in paragraph
29.2 for the next thirty (30) year period, Defendants shall, consistent with the provisions
of paragraph 2.2 herein, revise and/or establish a new financial mechanism acceptable
to the MDEQ. A:ny new financial assurance mechanism established under this
paragraph shall be in an amount that reflects the then present value of the estimated
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costs of Operation and Maintenance, oversight, monitoring and other costs necessary
to assure effectiveness and integrity of the containment measure sét forth in the RAP
for the next thirty (30) year period. Any new financial assurance mechanism shall be in-
place within thirty (30) days after receipt by Defendants of the written determination by

the MDEQ that the proposed financial assurance mechanism is acceptable.

29.7 GM or WMI shall notify the Director, by certified mail, of the commencement of a
- voluntary or involuntary proceeding under the bankruptcy provisions of Public Law
95-594, 11 U.S.C. §§101-1330, naming GM or WM| respectively as debtor, within ten

(10) days after commencement of the proceeding.

29.8 In the event of bankruptcy of the guarantor, trustee, or issuing institution, or a
suspension or revocation of the authority of the trustee institution to act as trustee, or of
the institution ‘iss_Uing a surety bond or letter of credit to issue such mechanisms, GM
and WMI shall establish other financial assurance as speciﬁed in this section within

sixty (60) days after such an event.

29.9 In the event that the MDEQ issues a written notice of violation or noncompliance
alleging that G‘M or WMI has failed to properly perform the RAP in accordance with the
Consent Judgment, the Director may access the appropriate funds to correct violations
and complete th/e RAP for which GM or WMI is responsible, provided, however, that the
MDEQ shall give GM or WMI, as appropriate, at least seven (7) days written prior notice
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alleging a violation(s) of this Consent Judgment with the reasons therefore and the
opportunity for hearing before the Director can access the funds. If GM or WMI has
failed to renew or replace financial mechanisms as necessary to maintain the level of
financial assurance required under this Section through a trust fund, letter of credit, |
certificate of deposit, surety bond or corporate guér’antee maintained pursuant to the
applicable mechanism, the Director may secure any funds pfovided under the financial
- mechanism(s) and deposit the-funds in a State account. The Director shall release
such funds to GM or WMI as appropriate at such'. time as GM or WMI provides

acceptable replacement financial assurance.

XXX. SEPARATE DOCUMENTS

30.1 This Consent Judgment may be executed in two (2) or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the

same instrument.

XXXI. EFFECTIVE DATE

31.1 This Consent Judgment shall be effective upon'the da‘te that the Court enters this

Consent. All times for performance of activities under this Order shall be calculated

from that date.
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AGREED AS TO FORM AND SUBSTANCE BY:

FOR PLAINTIFFS:

By: a /V";"""’Q

Alan Howard
Chief, Environmental Response Division

Frank J. Kelley
-Attorney General of Michigan

By: TLR R .Cdnna
Todd B. Adams (P-36819)
Assistant Attorney General
Natural Resources Division
8th Floor Mason Building

- P.O. Box 30028
Lansing, Ml 48909
Telephone: (517) 373-7780

D2\24785.2
ID\ DLTR
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FOR DEFENDANTS:

Code 482 112 149
General Motors Corporation
* Legal Staff
3044 West Grand Boulevard
Detroit, MI 48202

" MX

David L. Tripp
Dykema Gossett

400 Renaissance Center
Detroit, MI 48243

e Rahe VI

Katie'Moert!

- Waste Management, Inc.
3003 Butterfield Road
Oak Brook, IL 60527 3

IT IS SO ORDERED THIS /£ " day ot SHu el 15915

Circuit Coum’ |

D2\24785.2
ID\DLTR
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1/6/98
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TABLE 10-1

SCHEDULE FOR GREEN POINT LANDFILL CLOSURE
AND SUBMITTAL OF MAJOR DELIVERABLES TO THE MDEQ

GENERAL MOTORS CORPORATION
SAGINAW MALLEABLE IRON PLANT PROPERTY,
GREEN POINT LANDFILL, AND DRUM REMEDIATION AREA
SAGINAW, MICHIGAN

1t 1. Monthiy Reponé Within 15 days of end of month for which report has been prebared; starting from
the end of first month following entry of Consent Judgment.
2. Work Plan to Complete Work Plan was transmitted on February 9, 1996.
Supplemental Phase il
Investigation at Former Tank #7
3. Draft Rl Report Within 12 months of entry of Consent Judgment.
1 4. Final RI Report Within 120 days of receiving comments from MDEQ on Draft Rl Report.
5. Draft FS Report. WithinB months of MDEQ approval of Final Rl Report.
6. Final FS Report Within 90 days of receiving comments from MDEQ on Draft FS Report.
7. * Green Point Landfill Combined Design report was transmitted on February 5, 1996. '
Conceptual Engineering and 35%
Design Report (including
Subgrade Plan)
1i 8. Green Point Landfill 90% Design Report was submitted to the MDEQ on October 28, 1997.
Report '
9. Green Point Landfill Final Design Within 60 days of receiving approval from MDEQ on the Green Point Landfill 90%
Report Design Report.
10. Green Point Landfili Subgrade Subgrade construction was initiated during October 1996.
Construction
1. Green Point Landfill Cap Cap construction (following subgrade completion) will be completed within two
Construction** construction seasons (pending approval of Final Design Report within 90 days
prior to the beginning of the first construction season* and pending approval for
all necessary access to adjoining properties).
12 Green Point Landfill "As-Built" Within 120 days of final completion of Green Point Landfill cap bonstruction.
Drawings
13. Draft RAP Within 7 months of MDEQ.approval of Final FS Report.
14. Finai RAP Within 120 days of receiving comments from MDEQ on Draft RAP.
Notes:

*k

A construction season day is a week day between April 15 and October 15 during which earthwork operations can be

reasonably performed.

Landfill cap construction consists of all remedial activities required in the final design for the landfill.
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